DRIVING

While on the

CELL PHONE

Punitive Damage Awards
Should Come Through Loud and Clear

By Ira H. Leesfield and Richard I. Segal

ocrates, as reported by

Plato, noted that

“[t]he unexamined life

is not worth living.”
He said this to a jury of Athenians
in the year 399 B.C., after having
been found guilty of heresy and
sedition. Socrates was pleading
with his fellow Athenians to fur-
ther examine and understand the
complex meaning and worth of a
single life.

Today, perhaps, we are a bit less
sophisticated. The “good life” that
we usually seek to attain would be
somewhat removed from the values
Socrates espoused and sought.
Nonetheless, we all could agree
that to attain “good” can only be
achieved if one is alive. If life is
what we live for, and good is what
we seek to attain, then why do
many of us drive while we hold
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conversations on our cell phones,
diverting our attention from the
road—and tempting fate?

As lawyers and as a legal com-
munity, we need to reconceptualize
the meaning and worth of the gift
of life. We have all faltered. Most
of us take life for granted by follow-
ing our daily routines and trying to
pack as much work as possible into
the hours of the day. We check our
e-mail on our BlackBerrys, we dis-
cuss client matters on the phone,
and we even send and receive
faxes—all while driving through
dangerous traffic or in residential
neighborhoods where children play
in the streets. Today we need to
reexamine the life in which we
consciously or unconsciously par-
ticipate. As lawyers, we should
plead to the courts to bang the
proverbial gavel of consciousness,

waking up a society dormant to the
risk of driving while on the cell
phone. And perhaps the only
means by which courts will be able
to accomplish this is the imposition
of punitive damages.

Examining the

Evidence of Danger
To begin, we need to remember that
an automobile is an extremely dan-
gerous object that can easily cause
grievous injury. Even when driven
carefully and defensively, cars kill.
When our driving skills and focus
are compromised, the stakes are
raised and other people’s lives, along
with our own, can be placed in dan-
ger. Thus, lawmakers are scrambling
to find a solution to a problem that
has become endemic to our society:
driving while distracted. According
to the National Highway and
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Traffic Safety Administration, dis-
tracted driving contributes to one in
four traffic accidents.
Astonishingly, between 4,000 and
8,000 crashes per day are associated
with distracted driving.’

Driving while talking on a cell
phone is just one manifestation of
distracted driving. People some-
times watch movies while driving,
listen to loud music under head-
phones, eat, play video games,
groom themselves, and perform a
host of other dubious actions.
However, the ubiquity of cell
phone use is now an unfortunate
but established part of our driving
environment. In fact, at the end of
2004, estimates suggest there were
182 million cellular subscribers in
the United States.* At any given
moment throughout the day, 8 per-
cent of drivers on the road are
using their cellular phones.’
Moreover, two separate field stud-
ies have corroborated the fact that
over 40 percent of Americans
admit to conversing on the cell
phone while driving.®

Further, technological innova-
tions regularly lead to new prod-
ucts, and cell phone companies
have proven adept at providing
new gadgets to further distract
drivers. They are inundating the
market and creating a cornucopia
of distracting behaviors that
appears to have no end in sight.”

Concerns about such prolifera-
tion are merely anecdotal and
ungrounded—or so the cell phone
companies argue. New research,
however, is providing scientific sup-
port for such commonly held fears.
One study concludes that cell
phone drivers’ reaction times are
reduced by approximately 20 per-
cent and that such drivers are signif-
icantly more likely to be involved in
rear end collisions than drivers not

using cell phones, even though the
driver’s eyes are fixed on the road
ahead.® The study’s authors con-
clude that this can be attributed to
an “inattention blindness,” which
suggests that the cognitive distrac-
tion caused by cell phone usage
decreases a driver’s awareness of
important information in a driving
scenario.’ Even more startling is the
finding that hand-held and hands-
free phones are equally faulty in cre-
ating distracted drivers.”® Thus, the
impetus behind the distraction is
directly attributable to cognitive
preoccupation, as opposed to the
difficulties of manually holding or
manipulating a cellular phone.

Most shocking of all is the con-
clusion that the performance of
drivers who are conversing on cell
phones is more impaired than driv-
ers who are intoxicated." Accor-
ding to one study, drivers on cell
phones have more accidents and
slower reaction times than drivers
who are legally drunk. The new
scientific evidence makes one mes-
sage abundantly clear: drivers

should not use any type of cell
phone behind the wheel.

Employer Liability
With new science pointing out the
dangers of driving while on the cell
phone, law firms and many other
types of employers are left with the
dilemma of balancing productivity
and safety. Ideally, employers want
to be in constant contact with
their employees. For example,
many law firms provide their attor-
neys with BlackBerrys, and some
firms even go so far as to pay their
attorneys’ cell phone bills.
However, astute managing partners
must question whether this prac-
tice of providing attorneys with
cell phones might end up in the
long run exposing the firm to
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costly liability.

A law firm could be held liable
for its employees under respondeat
superior or negligence. The doctrine
of respondeat superior is based on
the assumption that the master con-
trols the acts of the servant and is
therefore liable for the consequences
of those acts.” Thus, it is foreseeable
that a law firm could be held liable
for an employee who causes an acci-
dent while being on the cell phone
with his employer or a client."

Interestingly, a recent study by
the National Highway and Traffic
Safety Administration estimated that
each on-the-job employee automo-
bile accident costs an employer an
average of nearly $16,500, and with
each injury that number increases by
$76,000 or more."

Managing partners should also
recognize that in 1999 Smith
Barney was sued when one of its
employees caused an accident,
killing a man while conducting
Smith Barney business on his cell
phone. Faced with a jury trial,
Smith Barney settled the lawsuit
for $500,000.' In 2001, a law firm
in California was sued when one of
its attorneys hit and killed a child
while using her cell phone and
driving."” Allegedly, the attorney
was talking on her cell phone and
doing work for the firm at the time
her vehicle swerved and hit the
child.”® Before the trial, in 2004,
the employer law firm settled with
the child’s family for an undis-
closed amount.”

Thus, it is vital that employers
consider the ramifications of allow-
ing or passively agreeing to allow
employees to do business on their
cell phones while driving. In
essence, to mitigate the possibility
of future liability law firms should
have a clear policy stating specifi-
cally where they stand on the cell



phone issue and what they expect
from their employees.

Legislative Failures

With a myriad of behaviors con-
tributing to driving while distracted
and the ostensible difficulties of
enforcing the pertinent statutes,
many states and local governments
have sought to confront the most
visible and obvious culprit: driving
while talking on the cell phone.
Interestingly, by 2005 lawmakers in
26 states had proposed 62 bills lim-
iting cell phone use while driving.”
Despite these efforts, with cellular
phone lobbies playing the role of
formidable adversary with seem-
ingly unlimited resources, legislative
attempts have been met with fierce
resistance. As a result, attempts to
restrict cell phone use have enjoyed
only limited success. In fact, only
two states, New York and Connec-
ticut, and the District of Columbia
currently have cell phone bans
enforced on a primary level.”

Despite the documented dangers
stemming from driving while on a
cell phone, some states have com-
pletely and effectively precluded any
local legislation from confronting the
issue. Ten states—including such
populous states as Florida, New York,
and Pennsylvania—have passed legis-
lation preempting all local govern-
ments from passing any legislation
addressing cell phone use while driv-
ing.? Clearly, a legislative impasse
exists, providing little hope that
states will be able to cure this ill in
the near future.

Another Option:
Punitive Damages
With legislative attempts falling far
short of any solvency, and accident
costs and injuries escalating at trou-
bling rates, is there any hope of
effectively addressing the problem?
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Can the dangers of driving while on
the cell phone be mitigated or
removed altogether? Without a
viable solution in sight, perhaps the
logical place to turn is the courts.

Few doubt that cell phone use
while driving will increase if left
unchecked. It may never go away.
Hence, if it is indeed impossible to
eliminate this habitual and perva-
sive practice, at the very least the
law should possess the proper
means to compensate its victims
adequately and to punish culpable
tortfeasors. Our belief is that this
can best be effected through the
application of punitive damages.
Just as punitive damages are avail-
able in driving while intoxicated
(DWI) collisions, they should also
be applied to collisions that occur
because drivers were using their
cell phones.

The U.S. Supreme Court has
held that punitive damages are
aimed at deterrence and retribution,
and may be imposed to further a
state’s legitimate interests.”” Though
the dearth of legislation would sug-
gest otherwise, the protection of our
own and other’s lives should indeed
be such a legitimate interest.

States control the discretion
over the imposition of punitive
damages.”* A majority of states per-
mit juries to assess punitive damage
awards against defendants who
cause auto accidents while intoxi-
cated. The authority is derived from
statutes and common law. Some
states adopt a per se approach,
where evidence of a drunk driver is
sufficient on its own to support a
finding of punitive damages.” Other
states determine whether punitive
damages are warranted in DWI
cases by conducting an individual-
ized inquiry into the driver’s con-
duct and any other aggravating
circumstances.” In general, punitive

damages may be assessed when the
act in question was committed with
malice, moral turpitude, wanton-
ness, willfulness, outrageous aggra-
vation, or in reckless indifference to
another person’s legal rights.””

All of the justifications for puni-
tive damages in DW1 cases can be
effectively transplanted to cases of
driving while on the cell phone.
The similarities between the two
are undeniable. Like DWI, driving
while on the cell phone is an inten-
tional, voluntary behavior that
unnecessarily endangers drivers,
passengers, and pedestrians. The
volitional decision to drive while
distracted places other people’s lives
in danger. In fact, proving that the
driver was on a cell phone would be
fairly simple, as cell phone records
can almost conclusively prove
whether a driver was using his or
her cell phone at a certain time.

To reiterate the findings noted
in the study previously mentioned:
a driver talking on his or her cell
phone suffers a greater impairment
to driving ability than a drunk
driver.? With this conclusion, the
logical bridge for punitive damages
is clear.

Perhaps the most compelling
argument for punitive damages is
that all of the dangers and risks cre-
ated by driving while on the cell
phone are avoidable. It is a choice.
The driver chooses whether to risk
his or her life—and the lives of oth-
ers—in driving while on the cell
phone. Requiring a driver to devote
his or her full attention to the oper-
ation of a 2,000-pound vehicle is
not unreasonable.

Since no legislative remedy
seems possible in the near future,
the last bastion of hope for victims
and society is the court system.
Punitive damages assessed against
drunk drivers will serve as the
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model by which courts can assess
punitive damages against those
recklessly driving while conversing
on their cell phones. The only dif-
ference between the two—and it
may be ephemeral—is the illegality
of driving while intoxicated. Even
without the legislation, driving
while on the cell phone rises to the
punitive damage level of aggra-
vated misconduct, qualifying as
wanton and willful behavior that
consciously endangers our safety
and that of others. Punitive dam-
ages for driving while on the cell
phone provide the most immediate
and efficient means to address the
epidemic. They will punish the
culpable persons and serve as a
much needed deterrent to others.
If we, as a society, do not have the
willpower and strength to control
our own actions, then we must
resort to the court system to
enforce our own safety.

Conclusion
Let us not forget: life is here today,
and it is our responsibility to main-
tain it. Various tasks and decisions lie
within our control to make sure life
will be here tomorrow. So, the next
time you are in your car, before pick-
ing up your cell phone, examine if
your life is worth living. As lawyers,
we can lead by example, and with
punitive damages as a deterrent, oth-
ers are sure to follow. m
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